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	National Service Criminal History Check FAQs and Updates

As of January 1, 2013


Dear Programs,

OneStar attended a CNCS-sponsored webinar for state commissions and national directs in December on the topic of National Service Criminal History Checks. In light of this and other recent email correspondence with the Corporation’s Office of Grants Management, we have some important updates and clarifications to share with you related to the final rule, which went into effect on January 1, 2013. 

In addition to the new FAQs released on November 30, 2012 (available online at: http://www.nationalserviceresources.org/files/faqs-including-all-comments-revisions-11-30-12.pdf), OneStar has received clarification on the following issues.

1) Blanket Alternate Search Procedure (ASP) for Accompaniment

On December 27, 2012, CNCS issued a blanket ASP related to accompaniment for all national service programs via an electronic memo, which stated the following:

“CNCS has approved an Alternative Search Procedure (ASP) to continue its current policy on accompaniment beyond January 1, 2013. This ASP applies to all programs and projects with individuals in covered positions with recurring access to vulnerable populations.  This means that for individuals in covered positions for whom a National Service Criminal History Check requires both state and FBI components (2540.203(b)), the program or project may elect to cease accompaniment of the individual when it has received results from either the state component or the FBI component and does not need to receive results from both components before electing to cease accompaniment. This temporary extension of CNCS’s current policy will continue until further notice. Please note, an individual may not serve or work in a covered position prior to completing the nationwide NSOPW search component (2540.204, .206). This limited ASP does not relieve programs of any other National Service Criminal History Check obligations or requirements. Please review our resource page for additional information on the National Service Criminal History Check.”
Read the full announcement online at http://content.govdelivery.com/bulletins/gd/USCNCS-641e4e.

Please note: Although CNCS issued this blanket ASP, please note that OneStar still wishes to ensure that programs that would otherwise be out of compliance with the new rule after January 1, 2013 have a stopgap ASP submitted since we do not know when the CNCS blanket ASP will terminate. See stopgap ASP information below.

2) Vendors and Stopgap ASPs

As OneStar announced via email in December, CNCS is no longer accepting or approving ASPs for vendors due to their legal complexity and time-intensive nature. 

However, CNCS has agreed to review and consider “temporary, stop-gap” ASPs for programs who ran checks “in good faith” on currently serving members but, for compelling reasons, will not meet the new rule’s compliance standards in time for the January 1, 2013 effective date. 

For example, we know that several TX programs with out-of-state members have run compliant NSOPW, State of Service and FBI checks but still lack access to the CNCS-approved state repository to run the required State of Residence check for certain members. 

CNCS has stated that the likelihood of approving such temporary, stopgap ASPs is high, but that they need to hear from each program with the specific details of their situation to be able to approve them. CNCS has further stated that their intention is not to have programs re-run checks on current members that were “run in good faith” and who otherwise have had compliant checks done. 

OneStar has a Stopgap ASP template available if your program still needs to submit one for the current (2012-2013) year. Please contact your Grants Officer to receive a copy. 

3) Service To/Service With

As per CNCS’ webinar training held in December 2012 and as outlined in the attached PowerPoint slides, the National Service Criminal History Check requirements for individuals who have recurring access to vulnerable populations should be applied based on the individual providing service to vulnerable populations, not providing service with vulnerable populations. Grantees must make a reasoned and factually informed decision about whether an individual in a covered position is providing service to a vulnerable population. An individual in a covered position does not need the check under 45 C.F.R. § 2540.203(b) if the recurring access to a vulnerable population is limited to individuals who are, themselves, serving in covered positions.

4) Murder Conviction Certifications

CNCS recently reiterated the statutory requirement that a person with a murder conviction may not serve or work in a covered position. CNCS has also clarified that any person with a murder conviction must be removed from service or employment under the grant immediately, and that any currently serving individuals who began work or started service prior to October 1, 2009 must self-certify that they do not have a murder conviction and grantees must save that certification in the individual’s file.  This was required to be done before the final rule became effective on January 1, 2013.

 

OneStar contacted all 2012-2013 AmeriCorps*Texas grantees in December to request that programs do a check of all grant-funded staff and members who are currently serving/working. 

Programs were asked to answer the following question: “Have any grant-funded staff or members been serving/working since before October 1, 2009?”

 

·         If the answer was no, programs were instructed to do the following:

o   Email your OneStar Grants Officers to notify them that NO ONE has been serving/working since before October 1, 2009 and therefore no forms need to be collected. 

 

·         If the answer was yes, programs were instructed to do the following:

o   Print out OneStar’s “Murder Conviction Certification Form” and have each staff person or member complete the form.  

§  If anyone either has had a murder conviction or refuses to sign the form, he/she must be removed from service/employment under the grant immediately.

o   Collect all forms and store them in an accessible place where they can be accessed for future oversight.  Consider placing them alongside the member or staff person’s NSOPW results page in their HR or member file.

o   Email OneStar to notify us that all applicable forms have been signed along with a list of names of staff/members.

 

If you have not already done so, please email your OneStar Grants Officer with the above information immediately.
5) 120-day Rule Retroactive to April 21, 2011

For the purposes of national service criminal history checks, the break in service period has increased from 30 to 120 days. There is no break in service if the person comes back for a consecutive term with the same program within 120 days. CNCS has also clarified that the new 120-day rule is retroactive to April 21, 2011.
Please note: There are specific nuances for national organizations that manage multiple CNCS grants or are a subgrantee or another CNCS grantee.  In those cases, programs should consult OneStar to ensure that the criminal history checks would be transferable. Please also see #8 below.

6) Accompaniment

OneStar requested that CNCS provide more details on what documentation is needed to allow professionals or parents to accompany members (i.e. teachers, medical professionals, etc. at service sites) and received the following answer:  

“There is no specific guidance or documentation required; however, you must use common sense. Examples include having a policy on which types of professionals or individuals are considered adequate to accompany members.”
Therefore, OneStar strongly recommends programs that rely on professionals or parents to accompany members at service sites develop a written policy that addresses the requirements above.

7) NSOPW Checks – Databases and Aliases
OneStar received two important clarifications from CNCS regarding running NSOPW checks under the new rule:

State Registries and Databases: Although the final rule states that “the NSOPW check is incomplete until all databases are checked,” CNCS has clarified that this is not retroactive. Therefore, if you had enrolled covered individuals prior to the final rule taking effect on January 1, 2013, then you do not have to recheck their NSOPW, as the due diligence to do so is optional. However, for individuals enrolled/hired on and after January 1, 2013 everyone who needs to have an NSOPW check needs to have it conducted with all state registries in order to have a compliant check.  If a registry is unavailable, you may also go directly to that state’s registry and get the check and attach it to the nationwide NSOPW to piece together a compliant check.  If this cannot be done, the member is not eligible to start service. 
Names and Aliases: Good news!  Although OneStar had previously provided guidance stating that new rule would require programs to check/re-check all names and aliases (such as nicknames, maiden names, etc.) for covered individuals, CNCS has clarified via email that this is optional. CNCS writes: 

“The NSOPW must be conducted on the person’s legal name as of the day they applied for the position, with respect to staff it is when you get awarded the grant and identify positions or know you will be assigning the person to the future grant position.  Other names, nicknames, maiden names, aliases are optional (further due diligence is recommended but optional).”

This clarification is also outlined in FAQ 4.5:

4.5. Do I need to check all names that the person has ever gone by, for example, a maiden name? 
No, you are only required to check an individual’s current legal name, as shown on their government identification. Of course, it is prudent and easy to check any other names that the individual has used.
(Source: http://www.nationalserviceresources.org/files/faqs-including-all-comments-revisions-11-30-12.pdf).

 

8) Grantees with Multiple Program Grants

OneStar recently requested clarification from CNCS regarding what it means for a corps member to serve a consecutive term under a new grantee in light of the following section of the final rule:

“Grantees must conduct a National Service Criminal History Check under this final rule on individuals in covered positions who, on or after April 21, 2011, begin work or start service (1) following a break in service exceeding 120 days or (2) with a new grantee.”
This can be confusing for grantees who operate in multiple states or with multiple national service grants (such as national directs who may also have a formula grant through a commission). To clarify, CNCS stated that members and grant-funded staff may be considered as “serving consecutively” (under the new 120-day rule) as long as they continue serving with the same program (legal applicant), even if the member transfers to a different program grant number. 

For example, if a member serves a consecutive term with ABC Program that has both a National Direct grant (Grant #1) and a Competitive Formula grant (Grant #2), then the member’s criminal history check information can be “transferred” from Grant #1 to Grant #2 and simply supplemented to comply for the new type of covered position they will be serving in.  For example, if the member did not have recurring access to vulnerable populations under Grant #1 but will have access under Grant #2, the program can simply “supplement” the existing NSOPW, State of Residence, and State of Service checks completed on the member by adding the required FBI check before the start of service with Grant #2. 

The program, however, would still have to maintain the results of the checks for all past and present checks in order to have a complete record for the consecutive term. This would not work if there is an issue with record sharing and maintenance of check results between program grants/sites.  Also, we recommend that member files be kept as standalone files per year so we strongly recommend making copies of results and documentation and adding it to the file for the subsequent year.  

9) Service Delay/Deferral

OneStar would like grantees to make note of new FAQ 3.19:

3.19. If I conduct the Check on an applicant, then the applicant defers service for a year, do I have to conduct a new Check? 
If a program’s design recognizes deferring or delaying the start of service as a normal option, candidates who have been selected and cleared their Check components may defer or delay their start of service without undergoing a new Check. Service delay or deferral is permitted up to one (1) year, but the approved program design must recognize this option. CNCS recommends, however, that programs develop a written policy on how to handle the Check for individuals who defer service.
In light of this, OneStar strongly encourages programs that do allow AmeriCorps members to defer service to develop a written policy stating this, including discussion of how the program will handle running/re-running criminal history checks on those who defer. Please share a copy of any written policies you develop with your OneStar Grants Officers.

10) Fixed Amount, Education Award Only (EAO/EAP), and VISTA Programs

OneStar also asked CNCS to clarify FAQs 2.2 and 2.3 about programs/individuals who are covered vs. not covered by the final rule (including EAPs, Fixed Amount, and VISTA Grants) and received the following answer:

“Anybody on the grant budget or who is paid from a living allowance/salary from a grant budget is a covered individual. For FTFA grants and EAPs, since there is no budget, you must review the narrative and program design to determine who should be considered a covered individual. For VISTAs, their checks are run centrally since they are considered federal employees.”

We strongly recommend that the program make and keep a list of those staff who are determined to be covered via the narrative and program design along with the actual documentation/results so that it is very clear who was checked, why they were checked, and that they were eligible.

11) Other Sources: AOCs and Vendors
As grantees work to come into compliance with the final rule, OneStar has confirmed with CNCS that the following sources of state criminal history records may be useful, especially for State of Residence checks on out-of-state members:

· New alternative sources – CNCS is looking into approving additional alternative sources for its Approved State Repository and Alternates list, including Administrative Offices of the Courts (AOCs) for several problematic states, including Arizona and Mississippi among others. This may allow programs easier access to out of state repositories either directly or through vendors. While there are no details to share yet (except for the already published Colorado AOC), CNCS has stated that it will publish new information immediately through the Delivery.gov mailing list.

· Using multiple vendors – CNCS has states that a program may absolutely use multiple vendors for out of state member checks to "piece together" exact matches for various states and that, as long as the vendor is using exact matches, no ASP is required.

12) How to sign up for the CHC GovDelivery emails
If you would like to receive future announcements regarding criminal history checks from CNCS, please follow these directions:

A. Visit our home page: http://www.nationalservice.gov/ and click next to the red envelope at the top of the page, in the middle, where it says: “Sign up for email updates”. 
B. Enter your email address and click submit. 
C. On the new page, re-enter your email address and click submit. 
D. Click the box next to Criminal History Checks for National Service Programs under Subscription Topics and General CNCS Information.  

E. Consider joining other topics, as appropriate.
F. Scroll to the bottom of the page and click Submit. 
G. You should receive a subscription confirmation email.

Thank you to all of you who have sent in your questions over the past few months! Please let us know what remaining questions you have as you work to be in compliance with the final rule and as you begin recruiting new AmeriCorps applicants for the 2013-2014 program year. 

-The AmeriCorps*Texas Team
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